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In This Issue
This newsletter contains
focal points of an article
written by Daniel Q.
Berry | BCom (LLB)
Law, Labour Court and
Litigation Manager and
Senior Official of the
Guardian Employers
Organisation.

Social Media & the Labour Law
When posting on social media always ensure that you
understand that you can never have total autonomy. What
you post on social media, regardless of the platform used, can
have a severe impact on your career and life.

SOCIAL MEDIA AND
THE LABOUR LAW
serves to address the
concept of social media
and the impact it has on
current Labour Laws.
The full, unedited article
may be requested from
the author by contacting
the GEO Head Office at
0861 436 436 and leaving
a contact e-mail address.

EXPECTATIONS OF EMPLOYEES: An employee has an
obligation and/or duty of good faith towards their employer.
From the commencement of any employment relationship, a
doctrine of trust is established between the parties. Your
employer could therefore expect that you would conduct
yourself with diplomacy as a satisfactory display of loyalty.
‘The success of any enterprise depends on the absolute integrity and
honesty of its employees, and any form of dishonesty or deception that
potentially may have more serious and far-reaching consequences
…'Honesty' in the employment context does not merely mean refraining from
criminal acts; it embraces any conduct which involves deceit.’ Carter v
Value Truck Rental (Pty) Ltd [2005] 1 BLLR 88 (SE)
‘If an employer, for instance, mistrusts an employee for reasons which he
must obviously justify…. and he can show that such mistrust, as a result of
certain conduct of the employee is counterproductive to his commercial
activities…… he would be entitled to terminate the relationship.’ Williams v
Gilbeys Distillers & Vintners (Pty) Ltd (1993) LCD 327 (IC)

SOCIAL MEDIA
Any post on any social media platform is open to the public.
When employees post on a public forum, they effectively
abandon their rights to privacy in that regard and their post
could be interpreted as an opinion.

___________________
GEO members are advised
to subscribe to the CIRIS
internet labour law advice
site. It provides valuable
information on all matters
related to Labour Law.
Contact Andre Rabe on
0824910708 or email him
on andrer@geo.org.za

Example: Two employees, the operations manager and
bookkeeper, were dismissed for bringing the employer’s name
into disrepute in the public domain. They had posted personal
and derogatory messages on Facebook, and had also had not
activated the privacy and security measures available. Anyone
could get access to these posts – not just the employees’
“friends”. The CCMA commissioner held that in doing so
they had abandoned their right to privacy of these
communications. Their posts were similar to blogs and
public comments on news media sites. The CCMA
commissioner found the dismissals to be both ‘substantively
and procedurally fair.’ Comments taken from Sedick & another /
Krisray (Pty) Ltd (2011) 20 CCMA 8.7.1.

In the case of Fredericks / Jo Barkett Fashions [2012] 1
BALR 28 (CCMA), arbitrated by GEO’s Paula Mackay, the
Applicant made derogatory remarks in the form of a grievance
but used Facebook as the platform to display such remarks.
The Commissioner found that the Applicant’s dismissal was
‘substantively and procedurally fair.’
CAUTION WHEN POSTING COMMENTS IS VITAL
If a post is truthful, but the truth is inflated, an employee
could be reprimanded. Example: Ifa salesperson were to
inflate the efficiency of a product being sold.. This could be
viewed as a false advertisement.
Negative posts that are truthful could also result in an
employee being held responsible for any damages suffered.
Example: Posting that the employer had a meeting with a
well-known underhanded businessman.
Sarcastic posts, even if the intent is to simply be sarcastic
or playful, should be carefully considered before posting.
Example: Posting sarcastically that your employer
participates in satanic practices with a corresponding
picture of an encircled pentagram formed on your
company’s kitchen floor could result in clients with strong
religious beliefs opting to take their business elsewhere.
Cyberbullying could also have a negative effect, even if
done through private messaging. Attacking another
colleague's integrity, intellect, looks, weight, religion, race,
etc. without provocation can be deemed as an extremely
serious offence.

The law has progressed to the above-demonstrated level of
responsibility for social media posts. The only current
shortcoming is the lack of legislation.
FUTURE EFFECTS ON LAW: The legal repercussions of
sharing specific posts or articles on social media are constantly
being modified. As stated above, the development of this
doctrine is still in its infancy.
Since employees are already being disciplined for such
misconduct, it is not difficult to deduce that this will
continuously increase, resulting in an adjustment to legal
principles and even the implementation of new laws. In March
2018, Parliament passed a new bill which aims to regulate
user-generated content (such as YouTube videos, pictures, and
music).

___________________

Visit our site:
www.geo.org.za

CIRIS website:
www.cirisonline.net

E-LEARNING –
INITIATING
DISCIPLINARY
HEARINGS
We have designed an ELearning course covering
how to initiate professional
disciplinary hearings. The
online course is designed
for any manager or
supervisor that may be
required to act as an
initiator in disciplinary
hearings.
The benefits of this online
course are:
-Cost effective
no venue, food or travelling
costs;
-Learner paced
delegates work through the
material at their own speed;
-No work disruption
delegates at work;
-Convenient
delegates can pause or
continue the course at any
stage;

FAKE NEWS: In my view (Daniel Q. Berry), it would soon
become necessary to address the issue of fake news, given
the purely negative effects that sharing fake news has on
society. The sharing of fake news has led to the death of
numerous people and even children, as in the measles outbreak
in the U.S. where people remain convinced that vaccinations
are dangerous despite the harmful elements being completely
deactivated.
Will employees, however, ever be held responsible for sharing
fake news? If related to their duties, most certainly … and it is
probably already taking place. If unrelated to their duties, it will
be highly dependant on the effects of such. It would also largely
depend on how clients and co-workers react to the specific
article being shared.
CONCLUSION: It is imperative that employees think (and
rethink) posts and sharing articles prior to making them
available for all to see, and to fact-check articles before
reposting them. Taking the time to do so will certainly assist in
reducing the proliferation of such harmful cases.
Humans are generally transitioning from being emotional
creatures to being logical or otherwise intellectual beings.
Relying on false information to form opinions is statistically
more likely to occur amongst the elder population of the world.
For all we know, fake news might decrease drastically without
the need for strenuous laws being enacted. Personally, I think
this is unlikely.
Regards
Daniel Q. Berry
0861 436 436

Although the POPI Act was signed into law a few years ago, it has taken
some time for the Information Regulator to be appointed and for the POPI
regulations to be published. These were published in the Government
Gazette on 14th December 2018 42110, RG 10897, GN 1383.
Section 114 (1) of the Act states that:
"All processing of personal information must within one year after the
commencement of this section be made to conform to this Act".
Essentially, this means that all businesses must be compliant by the end of
2019. Responsible persons* that fail to comply with the POPI Act stand to be
fined up to R10 000 000 or face 10 years in prison.
A “responsible person” means a public or private body or any other person
which, alone or in conjunction with others, determines the purpose of and
means for processing personal information. Ultimately the person held
responsible will be the Managing Director or CEO of the errant company.
The GEO has spent the better of 2018 designing a POPI implementation
process and is ready to provide this to members that are not POPI
compliant.

-Multiple devices
the course can be paused
and continued on other
devices e.g. home PC or
smart phone;
-Content can be
downloaded;
-Content can be
customised;
-Learner progress is
monitored and reports
provided.
To see a demo of the
course select the
following link:
E-Course Initiating
Disciplinary Hearings Power Point

To access the course
contact Andre Rabe on
082 491 0708 or email:
andre@geo.org.za

