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In This Issue
In deciding on which
employees to dismiss,
the employer should
use
the
selection
criteria agreed to in the
consultation process. If
no such criteria has
been agreed to, then the
selection criteria used
by the employer must
be fair and objective.

RETRENCHMENTS IN TERMS OF SECTION 189(3) OF THE
LABOUR RELATIONS ACT 66 OF 1995

SMALL SCALE
RETRENCHMENTS
(Excerpts from a full article compiled by Andre Rabe and Daniel Q. Berry,
GEO Official, July 2019)

An employer must not
use selection criteria
which results in a
particular
group
of
employees
being
targeted
(such
as
pregnant
employees,
females or employees
of a particular race).
This could result in
employees
claiming
unfair
discrimination
leading
to
dire
consequences for the
employer.

Our previous two newsletters dealt with Valid Reasons for
Retrenching Employees and Large-Scale Retrenchments (189A). In
this last newsletter focusing on retrenchments, we discuss the
prescribed processes to be followed when retrenching a small
number of employees, i.e. under 50 employees.
The information given is as comprehensive as possible:
however, employing an experienced facilitator will ensure all
procedures are followed correctly, minimising any risk of legal
action against the employer.

STEPS IN THE CONSULTATION PROCESS
Consultations must commence as soon as the employer
contemplates dismissing one or more employees. Consensus
should be encouraged where the employer and employees (or their
representatives) try to either prevent retrenchments, or at least
minimise the impact/s of retrenchments on employees.
1.
The employer must first give the affected employees written
notice about the contemplated retrenchments inviting them to
consult and make representations. This notice is referred to as a
Section 189(3) notice. The employer must provide the employees
with sufficient information so that they can make a meaningful
contribution to the consultation process.

___________________
GEO members are advised
to subscribe to the CIRIS
internet labour law advice
site. It provides valuable
information on all matters
related to Labour Law.
Contact Andre Rabe on
0824910708 or email him
on andrer@geo.org.za

2.
The employer may also offer employees an opportunity to
accept voluntary retrenchment. This is especially attractive to longserving employees or those employees close to retirement. The
employer does, however, have the right to accept or reject
applications for voluntary retrenchment. This may be the case if the
employee concerned is critical to the business or if the severance
package is unaffordable.
3.
The employer should consult the parties stipulated in a
collective agreement (i.e. an agreement entered into between the
employer and any trade union/s). If there is no such agreement on
who to consult, an established workplace forum must be consulted.
If no such forum exists, the employer should consult with a
registered trade union whose members may be affected. If no such
union exists, then the employer should consult the affected
employees directly or consult the employees’ nominated
representative.

___________________

Visit our site:
www.geo.org.za
4.
The employer must invite the employees to consult with the
employer, setting out the following information:
the reasons for the proposed retrenchments;
the alternatives which the employer has considered before
deciding on retrenching employees and the reasons why the
considered alternatives were not accepted by the employer;
the number of employees likely to be affected by the
retrenchments and the job categories within which they are
employed;
the proposed method for selecting employees to be dismissed;
the time periods during which the retrenchments are likely to
take place;
the severance packages proposed; any assistance which the
employer would be willing to offer affected employees;
whether there is any possibility of employees who are
dismissed being re-employed by the employer in the future;
the total number of employees employed by the employer;
and the number of employees which the employer has
retrenched in the preceding 12 months.
5.
Employees must be given a reasonable amount of time to
consider the information, with an opportunity thereafter to discuss:
appropriate measures in order to completely avoid retrenchments - If it is
not possible to avoid retrenchments, the parties must consult on ways to
minimise the number of employees to be retrenched.
the possibility of changing the timing of dismissals in instances
where certain alternatives to retrenchments have been
suggested, and time is needed to see if these alternatives
would work. (The employer, however, is not obliged to
perpetually delay the retrenchments in order to test these
alternatives).
if retrenchments are inevitable, the parties should consult on
ways to soften the adverse effects of retrenchment on those
employees who would be dismissed (e.g. paid time off to seek
alternative employment, free counselling and other assistance
to soften the harsh reality that they would be losing their jobs as
a result of circumstances beyond their control).
proposed severance pay to be paid to retrenched employees.
While there is a prescribed minimum severance package of one
weeks’ pay for each completed and uninterrupted year of
service, the parties can negotiate a better package which will
assist the affected employees once they are dismissed.

CIRIS website:
www.cirisonline.net

E-LEARNING
–
INITIATING
DISCIPLINARY
HEARINGS
The benefits of this online
course are:
-Cost effective
no venue, food or travelling
costs;
-Learner paced
delegates work through the
material at their own speed;
-No work disruption
delegates at work;
-Convenient
delegates can pause or
continue the course at any
stage;
-Multiple devices
the course can be paused
and continued on other
devices e.g. home PC or
smart phone;
-Content can be
downloaded;

This consultation process is not expected to go on indefinitely. Once
the various topics for discussion have been exhausted, the
employer is entitled to make a final decision. The representations
made by the employees must be considered by the employer with
genuine effort to avoid or minimise the retrenchments. Once this has
been done, then the employer can go ahead and give the affected
employees notice of termination of their employment.
An employer contemplating retrenchments should always follow the
prescribed consultation process and ensure that if it does retrench
employees, it does so based on justifiable reasons. The employer
should try and minimise the impact of retrenchments during the
consultation process. Attempts should be made to try and get the
employees’ buy-in and co-operation. If handled correctly, an
employer should be able to defend any claims brought by
employees alleging that their dismissal was procedurally or
substantively unfair. Retrenchments are, however, tricky and
employers are advised to seek professional assistance when
embarking on such an exercise.
Should any questions arise from the above or further advice be
required, kindly contact the author of the above, Andre Rabe
(Chairperson GEO 082 491 0708) for further assistance.
Regards
Andre Rabe

Although the POPI Act was signed into law a few years ago, it has taken
some time for the Information Regulator to be appointed and for the POPI
regulations to be published. These were published in the Government
Gazette on 14th December 2018 42110, RG 10897, GN 1383.
Section 114 (1) of the Act states that:
"All processing of personal information must within one year after the
commencement of this section be made to conform to this Act".
Essentially, this means that all businesses must be compliant by the end of
2019. Responsible persons* that fail to comply with the POPI Act stand to be
fined up to R10 000 000 or face 10 years in prison.
A “responsible person” means a public or private body or any other person
which, alone or in conjunction with others, determines the purpose of and
means for processing personal information. Ultimately the person held
responsible will be the Managing Director or CEO of the errant company.

The GEO has spent the better of 2018 designing a POPI implementation
process and is ready to provide this to members that are not POPI
compliant.

0861 436 436

-Content can be
customised;
-Learner progress is
monitored and reports
provided.
To see a demo of the
course select the
following link:
E-Course Initiating
Disciplinary Hearings Power Point

To access the course
contact Andre Rabe on
082 491 0708 or email:
andre@geo.org.za
We have designed an ELearning course covering
how to initiate professional
disciplinary hearings. The
online course is designed
for any manager or
supervisor that may be
required to act as an
initiator in disciplinary
hearings.

